Missing Prosecutions and Cautions

Introduction

A recent project commissioned by the Postal Services Commission has highlighted a concern shared by numerous public authorities with prosecuting powers.  

When the police take an action through the Crown Prosecution Service, the onus is on the police to place the outcome of the case on to the Police National Computer.  Many prosecuting authorities take their own action through the courts.   As the police are often not involved in these prosecutions, they rarely appear on the PNC.

As far back as 1994 the Home Office issued a circular 18/1994 which provided guidance with regard to cautioning of offenders as a suitable alternative to prosecutions. (www.homeoffice.gov.uk/docs/hoc9418.html )

Paragraph 1 states:-

“The purpose of this circular was to provide guidance on the cautioning of offenders, and in particular –

· To discourage the use of cautions in inappropriate cases, for example for offences which are triable on indictment only;

· To seek greater consistency between police force areas; and

· To promote the better recording of cautions.”

The Criminal Justice Act 2003 made provision for conditional cautions, whereby as an alternative to being prosecuted a person may be given a caution which is accompanied by a requirement to undertake some form of reparative or rehabilitive condition.  At www.homeoffice.gov.uk/docs3/cc_consult_code.pdf you will find a draft Code of Practice published on 18th February 2004 with regard to conditional cautioning.  

Paragraph 1.2 states:-

“Conditional cautioning enables offenders to be given a suitable disposal without the involvement of the usual court processes.”

Various comments are made on the Home Office website at www.homeoffice.gov.uk with regard to the suitability of cautions.  From this Discussion Document you will see that if the person cautioned breaches its conditions, he can be taken back to court and tried for the original offence.  A breach of the caution could be a subsequent offence within a specific period of time.

A number of public authorities will be empowered to issue these conditional cautions, and currently issue cautions under the Home Office Guideline 18/1994.  However, as they do not have access to records of prosecutions and cautions issued by other authorities, they are not in an informed position to decide whether to proceed by way of prosecution or caution.  For example, the Office of Fair Trading have a convictions register.  This register is compiled from information supplied to them by Trading Standards offices.  The police and other Trading Standards offices have access to this register.  We have been informed by the Office of Fair Trading that approaches have been made by other prosecuting authorities to have access.  Until such time as that access is gained, those public authorities will be in the position as described above, i.e. deciding on whether to issue a caution when not in possession of sufficient facts.  This is one of the issues that was addressed in the Bichard Inquiry into the Soham murders.  Information that was needed in order to vet Ian Huntley was not available because information was not properly shared, despite the fact that there is legislation in place allowing that sharing to take place.

Cautions

At www.homeoffice.gove.uk/docs3/cc_consult.pdf you will find a Discussion Document relating to conditional cautioning.  Clauses 22-27 of the Criminal Justice Act 2003 deal with conditional cautions. At www.publications.parliament.uk/pa/cm200304/cmstand/deleg3/st040518/40518s01.htm you will find an extract from the 3rd standing committee on delegated legislation, which refers to cautions as recently as 18th May 2004.  

As you can see from these pages, the purpose of these cautions is to provide an alternative method of dealing with the offence rather than recourse to the courts.  This enables the offence to be dealt with quicker and saves the expense of a court case.  The Code of Practice advises that a conditional caution will usually be appropriate where conditions that facilitate the rehabilitation of the offender will ensure that the offender makes reparation for the offence, or both, will provide a proportionate response to the offence, bearing in mind the public interest.  

It then goes on to make clear that “only exceptionally should a person who has recently been cautioned for a similar offence be given a conditional caution”.  This is to ensure that it is having the appropriate effect on an individual and he is not just getting a list of cautions as an easier option.  However, it does put the onus on the prosecuting body issuing the caution, to be aware that a caution for a similar offence has not been issued within the last six months.  That is easily achievable if the prosecuting authority has an official means of recording the cautions and that they are the only ones who are issuing those cautions.  The problem arises where a caution for theft is being issued by a local authority when three months previously the same individual had been issued a caution for theft of mail.  The situation is further exacerbated if you have two authorities where both can issue cautions for similar offences but neither know if the other has done so.

The object of cautions would also seem to be defeated if the authority issuing the caution do not have access to the PNC to check on the individual’s previous convictions.  If that prosecuting authority which does not have access to the PNC is considering a caution and was aware of the fact that the subject had just served two years for theft, they may not consider it an appropriate means of dealing with the case.  It also raises the question as to whether it would be in the public interest to merely caution a serial thief.

It would seem sensible that all prosecuting authorities have access to a person’s full criminal record in order to make use of the conditional caution in the manner that is prescribed in the Criminal Justice Act 2003.  Currently they do not have access to that information.  That would seem to indicate that they should go by way of prosecution.  This would not seem to be a desirable course of action with a first offender, which is the point the Criminal Justice Act 2003 is trying to address.  It is also worth considering whether in the subsequent court case the defendant’s barrister would question the prosecution as being not compliant with the Criminal Justice Act 2003, nor being in the public interest.  

The Public Interest

A Code of Practice for Crown Prosecutors can be found at www.cps.gov.uk/publications/docs/codeeng.pdf.  The Appendix we have directed you to relates to Section 6, the Public Interest Test.  In essence it is examining whether it would be in the public interest to issue a prosecution.  Paragraph 6.4 lists a number of criteria that could affect the decision to take a prosecution.  Criteria No. 6 states:

“The defendant’s previous convictions or cautions are relevant to the present offence.”

Section 6.11 and 6.12 deals with cautions.  6.12 states:

“When deciding whether a case should be prosecuted in the courts, Crown Prosecutors should consider the alternatives to prosecution.  This will include a police caution.  Again the Home Office guidelines should be applied.  Where it is felt that a caution is appropriate, Crown Prosecutors must inform the police so that they can caution the suspect.”

Unless prosecuting authorities have access to cautions issued in place of prosecutions for previous incidents, how can they comply with this public interest test from the Code of Practice for Crown Prosecutors 

Lord Shawcross, who was Attorney General in 1951 issued a set of guidelines on prosecutions and cautions and in Section 6 made specific mention of “The Public Interest Test”. (www.cps.gov.uk/victims_witnesses/publicinterest.html)   Section 6.4, which starts off: “The more serious the offence, the more likely it is that a prosecution will be needed in the public interest.  Prosecution is likely to be needed if …”.  It then gives a list of conditions.  Condition (1) is: “A conviction is likely to result in a significant sentence”.  “Significant” is not defined.  There are other conditions there that may influence an appropriate officer to consider prosecution rather than caution, but Condition11 specifically mentions: “the defendant’s previous convictions or cautions are relevant to the present offence”.  We repeat the argument above.  Unless the officer concerned has access to this previous record, how can he bring this into the consideration?  Condition M goes on to state: “there are grounds for believing that the offence is likely to be continued or repeated, for example, by history of recurring conduct”.  Once again, you would need to have access to the criminal history of the individual in order to assess the appropriateness of that condition.  Incidentally, Lord Shawcross’s guidelines have been supported by Attorney Generals ever since.

The Conclusion

The Criminal Records Bureau is the Gatekeeper to recordable offences that could affect the employment of persons who will have responsibility for children and vulnerable adults.  It is recognised that for persons with this responsibility there should be in place a vigorous vetting process.  This has been stressed in no uncertain terms in the Bichard Report, published in June, 2004. (www.bichardinquiry.gov.uk)  In many of the documents provided in evidence to the Bichard Inquiry, reference was made to where the employing authority would ask the applicant if he had any criminal convictions or cautions.  The applicant would then give permission for the authority to access the CRB to verify his statement.  As this project has demonstrated, the CRB would not have access to all the criminal records and therefore the vetting could be inadequate.  

1. A Police Officer or other designated officer of a prosecuting authority will, from time to time, have to make a decision as to whether the issue of a caution is the appropriate way of dealing with an offence.  As evidenced by the Home Office Guideline 18/1994 and the Criminal Justice Act 2003, that officer will need to satisfy himself that this is the appropriate way of dealing with the offence.  He is not in a position to make such a decision if he does not have access to all of the criminal records relating to the accused.  In the absence of that intelligence he may well decide on a caution when the matter might have been better dealt with by the judiciary.  He may have ended up with a custodial sentence, which could have ended  up on the Police National Computer, found its way into the Criminal Records Bureau and then be accessible by an authority who may, at a later date, be considering employing that person in a capacity involving a child or vulnerable adult.

2. A judge when considering sentencing an individual would look at his previous criminal record.  If the judge does not have access to all the records, how can he make an informed decision?

3. The Court Service, when deciding on juries, checks a percentage of them through the Police National Computer.  They are looking for any criminal background.  If they do not have access to all the criminal records then they cannot make an informed decision.

4. The Home Secretary, as a result of the Bichard Inquiry, has thrown the full weight of his authority behind the development of a National Intelligence Database, accessible by all law enforcement.  Unless these hidden criminal records are put on to a central database, accessible by law enforcement and other authorised bodies, then the National Intelligence Database will not be as effective as it is intended to be.
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